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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

Department 36 

 

    

1. 9:00 AM CASE NUMBER:  C22-00733 
CASE NAME:  LONE TREE ESTATES VS. SANTOMAURO 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE CERTAIN PLEADINGS CCP 436 FILED BY 
PLAINTIFFS ON 9/13/22  
FILED BY: LONE TREE ESTATES OWNERS ASSOCIATION 
*TENTATIVE RULING:* 
 
Parties ordered to appear.  It appears that Mr. Santomauro (Defendant) filed a response to the 
Court’s OSC on September 16, 2022.  Although Defendant did not appear at the CMC on September 
22, in an abundance of caution, the Court would like to hear from the Defendant as to his two failures 
to appear.  Please come prepared to discuss Defendant’s pleadings as well as the status of the 
default.   
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2. 9:00 AM CASE NUMBER:  C22-00737 
CASE NAME:  JOSEPH SAHAR VS.  SAID SHEFAYEE, JR. 
 *HEARING ON MOTION IN RE:  MOTION FOR COSTS AND ATTORNEYS FEES PURSUANT TO CCP 
425.16 FILED BY DEF RAYMOND R MILLER ON 9/13/22  
FILED BY: MILLER, RAYMOND R. 
*TENTATIVE RULING:* 

No proof of service was filed.  This matter is continued to January 15, 2023 for service to be 
effectuated with sufficient time provided for Plaintiff to file an Opposition. 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-01921 
CASE NAME:  ROEM DEVELOPMENT CORPORATION VS. JOEWAD HOMRAN 
 *HEARING ON MOTION IN RE:  NOTICE OF MOTION FOR PRELIM INJUNCTION FILED BY ROEM 
DEVELP ON 9/21/22  
FILED BY:  
*TENTATIVE RULING:* 

The unopposed motion is granted for the reasons cited in the moving papers.  Plaintiff to prepare 
order. 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC17-00134 
CASE NAME:  DELEON VS EH & BG INVESTMENTS 
 HEARING ON SUMMARY MOTION  DEFENDANTS SUMMARY JUDGMENT AS TO PLAINTIFFS 
COMPLAINT  
FILED BY: THE FRIEDKIN INVESTMENT COMPANY A CALIFORNIA LIMITED PARTERSHIP 
*TENTATIVE RULING:* 

Continued by stipulation of the parties to February 9, 2023 at 9:00 a.m. in D-36. 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC18-00898 
CASE NAME:  VERLANDER VS MURPHY 
 *HEARING ON MOTION IN RE:  MOTION TO DISQUALIFY ATTY RICHARD SIPOS FROM ACTING AS 
DEFS TRIAL CO-COUNSEL FILED BY PLN ON 09/14/22  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs’ motion to disqualify Richard Sipos from acting as trial counsel is granted. 
Mr. Sipos shall not be permitted to act as the attorney for Defendant in front of the jury, but 
he may assist with the case, including trial matters, outside the presence of the jury.  
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Standard 

Rule 3.7 of the California Rules of Professional Conduct states in part that: “(a) A 
lawyer shall not act as an advocate in a trial in which the lawyer is likely to be a witness 
unless:  (1) the lawyer's testimony relates to an uncontested issue or matter;  (2) the lawyer's 
testimony relates to the nature and value of legal services rendered in the case; or (3) the 
lawyer has obtained informed written consent (*)from the client. …” (Rules of Prof'l Conduct, 
Rule 3.7.)  

The comment on Rule 3.7 explains that “[n]otwithstanding a client's informed written 
consent,* courts retain discretion to take action, up to and including disqualification of a 
lawyer who seeks to both testify and serve as an advocate, to protect the trier of fact from 
being misled or the opposing party from being prejudiced. (See, e.g., Lyle v. Superior Court 
(1981) 122 Cal.App.3d 470.)” (Id., com. 3.) “ ‘In other words, a court retains discretion to 
disqualify a likely advocate-witness as counsel, notwithstanding client consent, where there 
is “a convincing demonstration of detriment to the opponent or injury to the integrity of the 
judicial process.” ’ [Citations.]” (Lopez v. Lopez (2022) 81 Cal.App.5th 412, 423.)  

Disqualification of counsel should not be taken lightly. “ ‘[I]f a party is willing to accept 
less effective counsel because of the attorney's testifying, neither his opponent nor the trial 
court should be able to deny this choice to the party without a convincing demonstration of 
detriment to the opponent or injury to the integrity of the judicial process.’ [Citations.]” 
(Smith, Smith & Kring v. Superior Court (1997) 60 Cal.App.4th 573, 579.)  

“ ‘In exercising its discretion to disqualify counsel under the advocate-witness rule, a 
court must consider: (1) “ ‘ “whether counsel's testimony is, in fact, genuinely needed” ’ ”; (2) 
“the possibility [opposing] counsel is using the motion to disqualify for purely tactical 
reasons”; and (3) “the combined effects of the strong interest parties have in representation 
by counsel of their choice, and in avoiding the duplicate expense and time-consuming effort 
involved in replacing counsel already familiar with the case.” [Citation.] “[T]rial judges must 
indicate on the record they have considered the appropriate factors … .” ’ [Citations.]” 
(Lopez, supra, 81 Cal.App.5th at 424.)   

Doe v. Yim (2020) 55 Cal.App.5th 573 noted that “[n]either California's advocate-
witness rule nor its official comments specify how an advocate-witness's dual role might 
mislead the trier of fact or prejudice the opposing party.” Doe then looked to the ABA Model 
Rules of Professional Conduct, which explain that “ ‘[a]witness is required to testify on the 
basis of personal knowledge, while an advocate is expected to explain and comment on 
evidence given by others. It may not be clear whether a statement by an advocate-witness 
should be taken as proof or as an analysis of the proof.’ (ABA Model Rules Prof. Conduct, rule 
3.7, com. 2.)” (Doe, supra, 55 Cal.App.5th at 582.) Finally, Doe noted that “California courts 
have agreed that one purpose of the advocate-witness rule is to prevent fact finder confusion 
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regarding whether an advocate-witness's statement is to be considered proof or argument. 
[Citations.] They have identified another, related purpose of avoiding the risk of ‘the jurors' 
tying [counsel's] persuasiveness as an advocate to his credibility as a witness … .’ [Citations.]” 
(Ibid.)  

Analysis 

Defendant has given her informed consent that Sipos may act as trial counsel while 
also being a witness in this case. (Sipos Decl. ¶14.) Thus, the Court must consider whether 
allowing Sipos to act as trial counsel while also testifying as a witness will cause detriment to 
the opponent or injury to the integrity of the judicial process. In making this determination, 
the Court looks at the factors identified above. (See, e.g. Lopez, supra, 81 Cal.App.5th at 424.)  

Genuine Need for Testimony 

The underlying dispute in this case relates to the 2015 sale of DuMOL (a winery in 
Windsor, CA) where Plaintiffs, the Verlanders, sold their interest in the winery to Defendants, 
the Murphys, in a 2015 Purchase and Sales Agreement (PSA). (Comp. ¶35-41.) The complaint 
alleges that prior to Plaintiffs’ sale, Amicus expressed interest to Defendants that it wanted 
to buy the business for significantly more money and ultimately Amicus did purchase the 
business. (Comp. ¶ 28-31, 42.) Defendants did not tell Plaintiffs of Amicus’ interest, despite a 
clause in the PSA which Plaintiffs allege required Defendants to disclose Amicus’ interest in 
the winery. (Comp. ¶ 37-39.) Mr. Sipos (“Sipos”) was the Murphys’ attorney in 2014 and 2015 
as it related DuMOL. (Ex Parte Application to Continue Trial, filed January 31, 2022: Sipos 
Decl. ¶4 (included as Plaintiffs’ RJN 5); Bass Decl. in Opposition to Motion for Summary 
Adjudication (included as Plaintiffs’ RJN 3.).) Mr. Murphy is now deceased and it does not 
appear that Mrs. Murphy has much knowledge of the events in 2014 and 2015. Next to Mr. 
Murphy, Sipos appears to have the most knowledge of several of the key events in this case 
that support the Defendant’s theory of the case. Mr. Sipos has indicated that he intends to 
testify and that his “testimony will be extensive” 

On January 26, 2022, Sipos explained his involvement in the facts of the underlying 
case as follows:  

“I was the Murphys' counsel over the course of a one and a half years of 
discussions and negotiations for the Murphys to purchase the Verlanders' 
shares and interests in the DuMOL Entities. I was also counsel for the Murphys 
in the negotiations between them and Amicus Wine Holdings, LLC, to purchase 
over time and in a stepped transaction the Murphys' interests in the DuMOL 
Entities in increments. A year plus after that sale and in late 2016, Amicus 
defaulted on an $11 million payment obligation, and later another multi-
million payment obligation, leading to protracted litigation between the 
parties, culminating in a settlement with Amiens in July 2018. Based on my 
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involvement in all of those matters, and the death of Kerry Murphy in July 
2020, my testimony will be extensive in this case.”  

(Ex Parte Application to Continue Trial, filed January 31, 2022: Sipos Decl. ¶4 (included as 
Plaintiffs’ RJN 5) (emphasis added).)   

In the opposition, Sipos spends pages discussing the various aspects of this case and 
how his involvement was minimal and/or his knowledge of the particular facts not important. 
Sipos states that he was unaware of any discussions Mr. Murphy had with Amicus prior to 
the signing of the PSA. (Sipos Decl. ¶3.) Assuming that Plaintiffs will accept this 
representation from Sipos, there are other important factual issues within Sipos’ knowledge. 
In the opposition, Sipos recognizes that his “main testimony will focus on the Murphy and 
Verlander sale Negotiations”. In other words, Sipos’ testimony will focus on the meaning of 
the PSA, one of the key issues, in this case.  

The Court reviewed all evidence presented for and against this motion and is 
convinced that Sipos’ testimony is necessary in this case. The Court focused on Sipos’ 
declarations, which shows how much knowledge he has regarding the key issues in this case. 
The Court finds that there is a genuine need for Sipos to testify at trial in this case.  

Plaintiffs’ Motives 

Plaintiffs argue that they are not trying to disqualify Sipos for tactical reasons. 
Plaintiffs’ attorney claims that he was unaware that Sipos planned to act as trial counsel in 
this case until April 2022 and that Plaintiffs timely objected to this fact. (Harris Decl. ¶ 25.) 
Plaintiffs’ attorney states that he raised the conflict of Sipos acting as both witness and trial 
counsel several times through this litigation and that both Sipos and his co-counsel 
Huddleston stated that Huddleston would be trying the case. (Harris Decl. ¶¶22-23.)  

Sipos strongly disputes Harris’ statements regarding the attorneys’ discussions of who 
would act as trial counsel. (Sipos Decl. ¶¶10-11.) Sipos points out that he was listed as trial 
counsel on a CMC Statement filed in 2018. (Sipos Decl. ¶12.)  

For most of this litigation, Sipos had co-counsel on this case, Huddleston. In January 
2022, Huddleston informed the parties and the Court that he could not continue litigating 
this case due to a medical condition. (See, Ex Parte Application to Continue Trial, filed 
January 31, 2022.) As part of this application, Sipos stated that the plan was for Sipos and 
Huddleston to try the case together, dividing up witnesses and trial tasks. (Ex Parte 
Application to Continue Trial, filed January 31, 2022: Sipos Decl. ¶6.)  

Plaintiffs also argue that they are seeking a limited ruling here that will not disqualify 
Sipos from the entire case, but only from acting as trial counsel in front of the jury. 
Defendant argues that the disqualification of Sipos will be prejudicial to Defendant because 
she will lose her chosen trial counsel who has extensive knowledge of this case and it will be 
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costly to bring another attorney up to speed for trial. (Sipos Decl. ¶13.) Sipos notes, however, 
that he has obtained co-counsel for trial. (Sipos Decl. ¶13.)  

There is significant disagreement among the parties’ attorneys on when Plaintiffs 
knew or should have known that Sipos planned to act as trial counsel while also testifying at 
trial. Sipos’ version of events raises the possibility that this motion is being brought for 
tactical reasons. While Harris’ version shows that Plaintiffs acted promptly once informed of 
the issue. It seems likely that the truth is somewhere in between these two accounts.  

Plaintiffs should have acted sooner by getting a written agreement with opposing 
counsel regarding who would act as trial counsel or raising this issue with the Court in a 
noticed motion. Although Sipos was known as a potential witness in 2018, his testimony was 
likely not seen as key while Kerry Murphy was alive. When Murphy passed away in July 2020 
the importance of Sipos’ testimony increased. Plaintiffs did not file this motion on the eve of 
trial and instead filed this motion approximately eight months before trial is set to 
commence. Furthermore, the limited disqualification that Plaintiffs are seeking here also 
limits the usefulness of this request for purely tactical reasons. Overall, the Court finds that 
this motion was not made purely for tactical reasons.  

Waiver  

Defendant argues that Plaintiffs unreasonably delayed in bringing this motion and 
thus, waived the right to seek disqualification of Sipos.  

Attorney disqualification can be impliedly waived by failing to bring the motion in a 
timely manner. “[T]he delay has to be extreme or unreasonable before it operates as a 
waiver. [Citations.] It has been held that when the party opposing the motion has made a 
prima facie showing of unreasonable delay causing prejudice, disqualification should not be 
ordered, and the burden shifts to the moving party to justify the delay. [Citation.] It has also 
been held that the prejudice to the opponent must be extreme. [Citation.]” (Liberty National 
Enterprises, L.P. v. Chicago Title Ins. Co. (2011) 194 Cal.App.4th 839, 845.)  

“ ‘Delay will not necessarily result in the denial of a disqualification motion; the delay 
and the ensuing prejudice must be extreme. [Citation.]’ [Citation.] Even if tactical advantages 
attend the motion or disqualification, that alone does not justify denying an otherwise 
meritorious motion.” (In re Complex Asbestos Litigation (1991) 232 Cal.App.3d 572, 599.)  

In Liberty National Enterprises the court found the delay in seeking to disqualify 
counsel was unreasonable. There, the court found that a delay of two years was 
unreasonable. (Id. at 846-47.) One of the key factors the court considered was that stage of 
litigation at which disqualification was sought. There, disqualification was sought halfway 
through trial, after the conclusion of a lengthy trial on liability. (Liberty National Enterprises, 
L.P., supra, 194 Cal.App.4th at 844, 847.)  
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Although Plaintiffs may have waited years to bring this motion, it is also possible that 
they were unaware of the need to bring this motion until earlier this year. In addition, 
disqualification is being sought here more than 6 months before trial.  

Liberty National Enterprises also noted that delay suggests the potential issue for 
disqualification was not seen as serious by the moving party and that delay can be used when 
considering whether the motion is brought for a tactical advantage. (Ibid.) The Court 
considered these concerns when deciding if this motion was brought for purely tactical 
reasons.  

Defendant also cites to River West, Inc. v. Nickel (1987) 188 Cal.App.3d 1297 to 
support its argument on waiver. River West, however, involved a question of whether 
counsel should have been disqualified based on prior representation of the opposing side, 
which raises different concerns regarding timing.   

The Court finds that the facts here are insufficient to show that Plaintiffs 
unreasonably delayed in bringing this motion.  

Representation of Chosen Counsel  

Sipos has been one of the attorneys on this case since 2018 and he has extensive 
knowledge of this case. It could be costly and time-consuming if Defendant must obtain 
another attorney to handle trial. Still these concerns are tempered by the fact that Defendant 
has a second attorney that is already planning to act as one of two trial counsel and that 
Sipos’ disqualification will be limited to acting as an attorney in front of the jury, which 
means he will be able to assist with trial preparation.  

There is a strong public policy in allowing someone to be represented by their chosen 
counsel. In most cases, these concerns are sufficient to deny a motion to disqualify. Here, 
however, there are real concerns of harm to the integrity of the judicial process and 
detriment to Plaintiffs.  

Detriment to the Opponent and Integrity of the Judicial Process 

The Court is concerned that Sipos cannot act as both trial counsel and a witness in this 
case without confusing the jury. The concerns discussed in Doe are applicable here. It may 
not be clear whether a statement by Sipos should be taken as proof of a fact or as an analysis 
of that fact. Similarly, the jury may conflate Sipos’ persuasiveness as an advocate to his 
credibility as a witness. There is clear detriment to Plaintiffs here where a jury is likely to 
confuse Sipos’ argument and testimony and may improperly judge his credibility based on his 
advocacy skills.  These concerns are particularly apt in this case where the person with the 
most knowledge of the events is deceased, which places greater importance on Sipos’ 
testimony. 

The Court finds that in this case Sipos cannot act as both a trial advocate and a 
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witness in front of the jury. Therefore, the Court grants the motion to disqualify Sipos from 
acting as trial counsel in front of the jury. Sipos can remain one of Defendant’s attorneys, 
may assist in and argue pretrial and posttrial motions, and may provide advice to Defendant’s 
trial counsel during trial but only outside the presence of the jury.  

Evidentiary Matters 

Plaintiffs’ request for judicial notice is granted as to exhibit 1. The declaration of Kerry 

Murphy in a related proceeding is not irrelevant.  

Plaintiffs’ request is denied as to exhibits 2 - 6 as those documents are already part of 
the Court’s file in this case and judicial notice is unnecessary. Defendant also generally 
objected to the Court considering declarations filed in this case as hearsay. The Court can 
consider declarations filed in this case as evidence of what the issues at trial will be and what 
information Sipos may be called to testify about. In particular, the Court sees no reason why 
it cannot consider Sipos’ own prior declarations on his knowledge of the facts underlying this 
dispute.  

Defendant’s objections to the request for judicial notice are overruled.  

The Court rules on Defendant’s objections to Harris’ declaration as follows: 

When ruling on the objections to Harris’ description of the underlying facts of this 
case, the Court’s review is what the potential issues at trial will be. The Court is not making 
an ultimate determination on whether these facts and documents will be admissible at trial.  

1. Overruled as to authentication of the document. Otherwise sustained.  
2. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
3. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
4. Overruled.  
5. Overruled as to authentication of the document. Otherwise sustained.  
6. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
7. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
8. Overruled.  
9. Sustained.  
10. Overruled as to authentication of the document. Otherwise sustained.  
11. Overruled as to authentication of the document. Otherwise sustained.  
12. Overruled as to authentication of the document. Otherwise sustained.  
13. Overruled.  
14. Sustained.  
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15. Overruled.  
16. Overruled  
17. Overruled.  
18. Sustained.  
19. Sustained.  
20. Overruled as to authentication of the document. Otherwise sustained.  
21. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
22. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
23. Overruled as to authentication of the document. Otherwise sustained. 
24. Overruled as to authentication of the document. Otherwise sustained. 
25. Overruled as to authentication of the document. Otherwise sustained. 
26. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
27. Overruled as to authentication of the document. Otherwise sustained. 
28. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
29. Overruled.  
30. Sustained.  
31. Sustained. 
32. Sustained.  
33. Sustained.  
34. Sustained.  
35. Overruled.  
36. Overruled.  
37. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
38. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
39. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
40. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
41. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
42. Sustained to the extent this is offered as a fact. It is overruled, however, to the 

extent it is offered as a fact Plaintiffs intend to prove at trial.  
43. Sustained to the extent this is offered as a fact. It is overruled, however, to the 
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extent it is offered as a fact Plaintiffs intend to prove at trial.  
44. Overruled.  
45. Overruled.  
46. Overruled.  
47. Overruled.  
48. Overruled.  
49. Overruled.  
50. Overruled.  

 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC19-02058 
CASE NAME:  BROUWER VS RUSMORE LOAN 
 *HEARING ON MOTION IN RE:  MOTION TO SEAL FILED DOCUMENTS FILED BY PLAINTIFFS ON 
09/13/22  
FILED BY:  
*TENTATIVE RULING:* 

The motion is granted for the reasons cited in the moving papers.  Plaintiff to prepare order and file 
Complaint within 30 days. 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00654 
CASE NAME:  S. SARABI VS P. SARABI 
 *HEARING ON MOTION IN RE:  MOTION  FOR AN ORDER ALLOWING TARDY DESIGNATION OF 
EXPERT WITNESSES FILED BY PLAINTIFF ON 9/20/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff has moved for leave to file a tardy expert witness designation.  Defendant opposed.  The 
court grants leave to submit tardy expert witness information as all of the following conditions have 
been satisfied: 
 
(a) The court has taken into account the extent to which the opposing party has relied on the absence 

of a list of expert witnesses. 

(b) The court has determined that any party opposing the motion will not be prejudiced in 

maintaining that party’s action or defense on the merits. 

(c) The court has determined that the moving party did all of the following: 

(1) Failed to submit the information as the result of mistake, inadvertence, surprise, or excusable 

neglect. 
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(2) Sought leave to submit the information promptly after learning of the mistake, inadvertence, 

surprise, or excusable neglect. 

(3) Promptly thereafter served a copy of the proposed expert witness information described 

in Section 2034.260 on all other parties who have appeared in the action. 

Plaintiff has demonstrated excusable neglect regarding his motion for leave to submit tardy expert 

witness information.  Plaintiff is to comply with 2034.730(d) and make the expert available 

immediately for a deposition under Article 3 (commencing with Section 2034.410), and on any other 

terms as may be just.  The motion is granted. 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-00948 
CASE NAME:  QUALITY CONTROL VS KEEZIO GROUP 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE AND/OR TAX COSTS FILED BY PLAINTIFF ON 
9/20/22  
FILED BY:  
*TENTATIVE RULING:* 

The unopposed motion to strike costs, specifically line item 16 – fees for mediation - $1352.00 is 
granted for the reasons cited in the moving papers. 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC20-00998 
CASE NAME:  GORDON VS RAMOS 
 HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment by defendant Charlie Paul Ramos. For the 

reasons set forth, the motion is granted. 

Background 

On June 5, 2020, Plaintiff Ontaria Gordon filed a complaint for personal injury and property damage 

alleging two causes of action for a motor vehicle accident and negligence arising out of a rear-end 

accident that occurred on June 9, 2018. She alleges defendant Charlie Paul Ramos rear-ended her 

vehicle when she had slowed before making a right turn from northbound L Street onto Sycamore in 

Antioch. (Compl. p. 5.) Ramos filed an answer to the Complaint on September 2, 2021, alleging as his 

seventh affirmative defense that Plaintiff's claim is barred by the doctrine of accord and satisfaction.  

Plaintiff is represented by the Joseph Farzam Law Firm, and was formerly represented by the firm 

Banafsheh Danesh & Javid, P.C. ("BD&J"). (Def. Sep. Stmt. of Undis. Mat. Facts ("DUMF") Nos. 1, 2 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  12/08/2022 
 

 

Page 12 of 16 

 

[Caster Decl. Exhs. A, B].) GEICO "insures Charlie Paul Ramos for his alleged liability to Ontaria Gordon 

arising from the accident." (Caster Decl. ¶ 3.) Plaintiff's counsel made a settlement demand to GEICO 

in May 2020, and GEICO's claims representative had communications with Plaintiff's counsel between 

June 2020 and January 2021 regarding Plaintiff's demand. (Caster Decl. ¶¶ 6, 7.) Defendant and 

Plaintiff disagreed about the value of the Plaintiff's claim for bodily injuring resulting from the 

accident, and in March 2021 Defendant, through the GEICO claims representative handling the 

accident claim, offered to settle Plaintiff's claim for $25,000. (DUMF Nos. 3, 4 [Caster Decl. ¶ 8].)  

GEICO subsequently issued a check in the amount of $25,000 jointly to Gordon, her current counsel 

and her former counsel, BD&J, dated June 17, 2021. (DUMF No. 5 [Caster Decl. Exh. C; Perkins Decl. 

Exh. C].) BD&J had previously advised the GEICO claims representative that the firm was asserting a 

lien against any recovery by Plaintiff. (DUMF No. 2 [Caster Exh. B].) The check was mailed to Plaintiff's 

current counsel, the Farzam Firm. (DUMF No. 6.) The face of the check states: 

Claimant: Ontaria Gordon 

Claim Number: 0387989360101148 

In Payment of: Bodily Injury Coverage 

Full & Final Settlement of any & all claims.  

Each side to bear their own costs 

(DUMF No. 7 [Caster Decl. Exh. C; Perkins Decl. Exh. C].) The check was endorsed and negotiated by 

the payees, and proceeds of the check were debited from Geico's bank account on July 1, 2021. 

(DUMF No. 8 [Caster Decl. Exh. C; Perkins Decl. Exhs. C, D and E].)  

On September 6, 2022, Ramos filed a motion for summary judgment. Ramos contends there are no 

triable issues of material fact and that as a matter of law, Plaintiff's receipt, acceptance, and 

negotiation of the check is an accord and satisfaction which extinguished her claims against Ramos 

arising out of the accident. The motion is supported by declarations of Geico's claims representative, 

Derrick Caster, and by the Treasurer of Geico, Terence Perkins, and related documentary evidence. 

Plaintiff has not opposed the motion. 

Summary Judgment Standards 

Under Code of Civil Procedure section 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the moving 

party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c, subd. (c).) When a 

defendant moves for summary judgment, the defendant bears the burden of producing evidence that 

plaintiff cannot prove one or more essential elements of plaintiff's claim or that there is a complete 

defense to the claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855; Code Civ. Proc. 

§ 437c, subd. (p)(2).)  

"Once a defendant has met its burden of showing that a cause of action has no merit, 'the burden 
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shifts to the plaintiff . . . to show that a triable issue of one or more material facts exists as to that 

cause of action or a defense thereto.' [Citation and internal quotations omitted.] The plaintiff may not 

rely upon the mere allegations or denials of its pleading to show a triable issue of material facts exists 

but instead shall set forth the specific facts showing that a triable issue of material fact exists. 

[Citations omitted.]." (Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1401.) 

Plaintiff has not filed opposition to the motion. Though Defendant's motion is unopposed, the Court 

independently reviews the motion for summary judgment to determine whether the motion 

demonstrates by admissible evidence that there is no triable issue of material fact, and that Ramos is 

entitled to judgment as a matter of law. (Code Civ. Proc. § 437c, subd. (c); Duffey v. Tender Heart 

Home Care Agency, LLC (2019) 31 Cal.App.5th 232, 241.)  

Analysis 

Defendant's answer includes accord and satisfaction as the seventh affirmative defense. The basis of 

Ramos's motion in this case is that the doctrine of accord and satisfaction set forth in the provisions 

of California Commercial Code section 3311 provides a complete defense to any claims by Gordon 

against Ramos arising out of the accident. That statute provides in pertinent part: 

(a) If a person against whom a claim is asserted proves that (1) that 

person in good faith tendered an instrument to the claimant as full 

satisfaction of the claim, (2) the amount of the claim was 

unliquidated or subject to a bona fide dispute, and (3) the claimant 

obtained payment of the instrument, the following subdivisions 

apply. 

(b) Unless subdivision (c) applies, the claim is discharged if the person 

against whom the claim is asserted proves that the instrument or an 

accompanying written communication contained a conspicuous 

statement to the effect that the instrument was tendered as full 

satisfaction of the claim. 

(c) Subject to subdivision (d), a claim is not discharged under 

subdivision (b) if either of the following applies: 

. . . 

(2) The claimant, whether or not an organization, proves that within 

90 days after payment of the instrument, the claimant tendered 

repayment of the amount of the instrument to the person against 

whom the claim is asserted. . . . 

(d) A claim is discharged if the person against whom the claim is 

asserted proves that within a reasonable time before collection of the 

instrument was initiated, the claimant, or an agent of the claimant 
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having direct responsibility with respect to the disputed obligation, 

knew that the instrument was tendered in full satisfaction of the 

claim. 

(Cal. Comm. Code § 3311.)  

Defendant's motion and supporting evidence demonstrate that the elements required for discharge 

of a disputed debt under Commercial Code section 3311 have been satisfied. Specifically, Defendant 

has demonstrated there was a bona fide dispute regarding Plaintiff's claims, which were unliquidated, 

Defendant through his insurer Geico made a good faith settlement offer and tendered a check in full 

satisfaction of her claims, and Plaintiff obtained payment of the check. (Cal. Comm. Code § 3311, 

subd. (a)(1), (2), and (3).) Defendant has also demonstrated the instrument (the June 17, 2021 check) 

had a conspicuous statement on its face that the check was tendered in full satisfaction of her claims 

arising out of the June 9, 2018 accident. (Cal. Comm. Code § 3311, subd. (b).) By circumstantial 

evidence, based on (a) the prior settlement negotiations and settlement offer by Defendant in March 

2021 made to Plaintiff's counsel, (b) the delivery of the June 17, 2021 check, conspicuously marked as 

being in full satisfaction of the claims, to Plaintiff's counsel in the amount of the settlement offer, and 

(c) Plaintiff's counsel's endorsement of the check along with an endorsement by her present counsel, 

Defendant has also demonstrated that Plaintiff's agent having direct responsibility for her claims in 

the action knew the check was tendered in full satisfaction of her claims. (Cal. Comm. Code § 3311, 

subd. (d).) 

Defendant cites Woolridge v. J.L. Electric, Inc. (2002) 96 Cal.App.4th Supp. 52 which noted a conflict 

between Commercial Code section 3311 and Civil Code section 1526. That case held that Commercial 

Code section 3311 as the later enacted statute overrides any conflicting provision of Civil Code 

section 1526. Civil Code section 1526(a) provides that acceptance of a check tendered with a "full 

satisfaction" statement on a disputed or unliquidated claim "does not constitute an accord and 

satisfaction if the creditor protests against accepting the check in full payment by striking out or 

otherwise deleting that notation." The conditions of Civil Code section 1526 did not occur here. The 

evidence shows Plaintiff and her current and former attorneys endorsed the check without any 

protest, striking out, or deletion of the "Full & Final Settlement" text. 

Plaintiff as the claimant has not proven that she tendered repayment of the amount of the 

instrument to Defendant within 90 days after the payment of the check. (Cal. Comm. Code § 3311, 

subd. (c)(2).) She has not presented evidence in opposition to the motion to raise a triable issue of 

material fact as to Defendant's complete defense to her claims under Commercial Code section 3311.  

Based on the motion, the statement of undisputed material facts summarized above, the supporting 

evidence submitted with the motion, and the lack of opposition to the motion by Plaintiff, Ramos has 

demonstrated there is no triable issue of material fact and that Ramos has a complete defense to 

Plaintiff's claims. Ramos is entitled to judgment on Plaintiff's complaint as a matter of law.  
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10. 9:00 AM CASE NUMBER:  MSC20-02423 
CASE NAME:  ESPINZOA VS MAGSTADT ET AL. 
 *HEARING ON:  MOTION TO LEAVE TO FILE SECOND AMENDED COMPLAINT FILED BY PLAINTIFFS 
ON 09/14/22  
FILED BY:  
*TENTATIVE RULING:* 

 Continued by the Court to December 15, 2022 on the representation by the parties that the matter 
settled on December 2, 2022.  Once the notice of settlement has been electronically entered by the 
Court, the motion date of December 15, 2022 will be vacated. 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-00144 
CASE NAME:  BROUWER VS GREGORY FUNDING 
 *HEARING ON MOTION:  TO SEAL DOCUMENTS FILED BY CONSUMER DEFENSE LAW GROUP ON 
9/27/22  
FILED BY:  
*TENTATIVE RULING:* 

The motion is granted for the reasons cited in the moving papers.  Plaintiff to prepare order. 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC22-00034 
CASE NAME:  DUENAS VS. WALKER 
 *HEARING ON MOTION FOR GOOD FAITH SETTLEMENT FILED BY DEFENDANTS ON 9/20/22  
FILED BY:  
*TENTATIVE RULING:* 
Defendants Defendants Marilyn Monroe Walker, Takari T. Talmore, and Gregory Johnson’s request 
for an order determining that their settlement with plaintiff Juan Bernal Duenas was entered into in 
good faith pursuant to Code of Civil Procedure section 877.6.   Defendants Justine Marie Arvold and 
Carl Arvold have filed a statement of non-opposition to the motion.  Defendants Arvold assert that 
they “reserve all rights to seek a setoff under Code of Civil Procedure section 877.”  The Court does 
not make any ruling with regard to these remarks from Defendants Arvold.  The motion for 
determination of Good Faith Settlement is granted. 
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13. 9:00 AM CASE NUMBER:  MSN18-2076 
CASE NAME:  KRAMER VS. BOARD OF SUPERVISORS 
 *HEARING ON MOTION IN RE:  ATTORNEY'S FEES AND COSTS (CONT'D PER STIP & ORDER FILED 
7/21/22)  
FILED BY:  
*TENTATIVE RULING:* 

Vacated.  Dismissal with prejudice was filed on August 2, 2022. 
 

  

 ADD ON  
 

    

14. 9:00 AM CASE NUMBER:  C22-01235 
CASE NAME:  JAMES SILVER VS.  SHAUN CHRISTOPHER MARTINEZ 
 HEARING ON PETITION IN RE:  MINOR'S COMPROMISE RE ALEX SILVER  
FILED BY:  
*TENTATIVE RULING:* 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 

 

 
    

15. 9:00 AM CASE NUMBER:  C22-01235 
CASE NAME:  JAMES SILVER VS.  SHAUN CHRISTOPHER MARTINEZ 
 HEARING ON PETITION IN RE:  MINOR'S COMPROMISE RE JORDAN SILVER  
FILED BY:  
*TENTATIVE RULING:* 

Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 

 

 


